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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
DAKOTA DEAN TURNER,
)
)
Defendant-Appellant.
)
______________________________)

NO. 45717
TWIN FALLS COUNTY NO. CR42-17-212

APPELLANT'S BRIEF

STATEMENT OF THE CASE

Nature of the Case
Following a jury trial, the jury found twenty-two-year-old Dakota Dean Turner guilty of
five counts of trafficking in heroin and one count of destruction, alteration and/or concealment of
evidence. The district court imposed an aggregate sentence of thirty years, with thirteen years
fixed. On appeal, Mr. Turner asserts the district court abused its discretion when it imposed
his sentence.
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Statement of the Facts & Course of Proceedings
Between November 2016 and January 2017, an undercover Idaho State Police officer
purchased heroin from Mr. Turner in five controlled buys that took place in and around Twin
Falls and Heyburn.

(See Presentence Report (hereinafter, PSI), pp.3, 33-39.)1

The first

controlled buy was for 3.4 grams of heroin, and happened near an elementary school. (See PSI,
p.3.) The second controlled buy was for 3.4 grams of heroin. (See PSI, p.3.) In the third
controlled buy, the undercover officer bought 7.2 grams of heroin. (See PSI, p.3.) The fourth
controlled buy was for 2.5 grams of heroin. (See PSI, p.3.) Before the fifth controlled buy,
another officer received a forensic analysis report showing the substances purchased in the four
other controlled buys were all heroin. (See PSI, p.3.) The fifth controlled buy was for 3.3 grams
of heroin. (See PSI, p.3.) Evidence presented at trial indicated that, after Mr. Turner’s arrest
following the fifth controlled buy, he ingested some heroin that was on his person. (See State’s
Ex. 6-3.)
The State charged Mr. Turner by Information with one count of trafficking in two or
more grams of heroin, with an enhanced penalty for the violation occurring within one thousand
feet of a school, felony, I.C. §§ 37-2732B(a)(6)(A) and 37-2739B(b)(2), three counts of
trafficking in two or more grams of heroin, felony, I.C. § 37-2732B(a)(6)(A), one count of
trafficking in seven or more grams of heroin, felony, I.C. § 37-3732B(a)(6)(B), and one count of
destruction, alteration and/or concealment of evidence, felony, I.C. § 18-2603. (R., pp.95-99.)
Mr. Turner entered a not guilty plea to the charges. (See R., p.101.)
The case proceeded to a jury trial.

(See R., pp.160-63, 183-85, 187-89.)

conclusion of the trial, the jury found Mr. Turner guilty on all counts. (R., pp.215-18.)
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At the

During the sentencing hearing, Mr. Turner recommended the district court impose, in the
aggregate, a unified sentence of ten years fixed. (See Tr. Dec. 20, 2017, p.46, L.15 – p.50,
L.23.)2 The State recommended the district court impose, in the aggregate, a unified sentence of
forty years, with twenty years fixed. (See Tr. Dec. 20, 2017, p.14, Ls.12-19, p.34, Ls.10-17.)
For the trafficking in two or more grams of heroin count, with an enhancement for
proximity to a school, the district court imposed a unified enhanced sentence of eight years fixed.
(R., pp.267-68.) For each of the other four trafficking in heroin counts, the district court
imposed a unified sentence of thirty years, with thirteen years fixed. (R., pp.268-69.) For the
destruction, alteration and/or concealment of evidence count, the district court imposed a unified
sentence of one year fixed. (R., pp.269-70.) The sentences were all to run concurrently with
each other. (R., p.270.) Put otherwise, the district court imposed, in the aggregate, a unified
sentence of thirty years, with thirteen years fixed. (See Tr. Dec. 20, 2017, p.61, L.22 – p.63,
L.12.)
Mr. Turner filed a Notice of Appeal timely from the district court’s Judgment of
Conviction upon Guilty Verdict by Jury Trial on Six Felony Counts and Order of Commitment.
(R., pp.273-77; see R., pp.286-91 (Amended Notice of Appeal).)

1

All citations to “PSI” refer to the 53-page PDF version of the Presentence Report and
its attachments.
2
According to Mr. Turner’s counsel, ten years fixed was essentially the “mandatory minimum”
in this case. (See, e.g., Tr. Dec. 20, 2017, p.50, Ls.17-23.) As defense counsel put it, the
trafficking in two or more grams of heroin count, with an enhancement for proximity to a school,
carried a three-year mandatory minimum with a consecutive five-year mandatory minimum for
the enhancement, making the total mandatory minimum eight years. (See Tr. Dec. 20, 2017,
p.45, L.14 – p.46 L.4.) The trafficking in two or more grams of heroin counts had three-year
mandatory minimums, and the trafficking in seven or more grams of heroin count had a ten-year
mandatory minimum. (See Tr. Dec. 20, 2017, p.46, Ls.5-14.)
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ISSUE
Did the district court abuse its discretion when it imposed an aggregate unified sentence of thirty
years, with thirteen years fixed, upon Mr. Turner following his convictions for trafficking in
heroin and destruction, alteration and/or concealment of evidence?

ARGUMENT
The District Court Abused Its Discretion When It Imposed An Aggregate Unified Sentence Of
Thirty Years, With Thirteen Years Fixed, Upon Mr. Turner Following His Convictions For
Trafficking In Heroin And Destruction, Alteration And/Or Concealment Of Evidence
Mr. Turner asserts the district court abused its discretion when it imposed his aggregate
unified sentence of thirty years, with thirteen years fixed. The district court should have instead
followed Mr. Turner’s recommendation and imposed, in the aggregate, a unified sentence of ten
years fixed. (See Tr. Dec. 20, 2017, p.46, L.15 – p.50, L.23.)
Where a defendant contends that the sentencing court imposed an excessively harsh
sentence, the appellate court will conduct an independent review of the record giving “due regard
to the nature of the offense, the character of the offender, and the protection of the public
interest.” State v. Strand, 137 Idaho 457, 460 (2002).
The Idaho Supreme Court has held that, “[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence.” State v. Jackson, 130 Idaho 293, 294 (1997) (internal quotation marks omitted).
Mr. Turner does not assert that his sentence exceeds the statutory maximum. Accordingly, in
order to show an abuse of discretion, Mr. Turner must show that in light of the governing
criteria, the sentence was excessive considering any view of the facts. Id. The governing criteria
or objectives of criminal punishment are:

(1) protection of society; (2) deterrence of the

individual and the public generally; (3) the possibility of rehabilitation; and (4) punishment or
retribution for wrongdoing.

Id.

An appellate court, “[w]hen reviewing the length of a
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sentence . . . consider[s] the defendant’s entire sentence.” State v. Oliver, 144 Idaho 722, 726
(2007). The reviewing court will “presume that the fixed portion of the sentence will be the
defendant’s probable term of confinement.” Id.
Mr. Turner asserts his sentence is excessive considering any view of the facts, because
the district court did not adequately consider mitigating factors. Specifically, the district court
did not adequately consider Mr. Turner’s youth, especially in comparison to the length of his
aggregate unified sentence of thirty years, with thirteen years fixed.

Idaho’s appellate courts

have recognized the youth of an offender, considered alongside the length of the sentence
imposed, as a mitigating factor in cases where the courts reduced the excessive sentence of the
offender. See State v. Dunnagan, 101 Idaho 125 (1980), State v. Justice, 152 Idaho 48 (Ct. App.
2011). Mr. Turner was twenty years old at the time of the controlled buys, and twenty-one at the
time of sentencing. (See PSI, pp.1-3.) Considering the aggregate unified sentence is longer than
the length of Mr. Turner’s current natural life, the sentence is longer than reasonably necessary
to accomplish the goals of sentencing. See Dunnagan, 101 Idaho at 126; Justice, 152 Idaho at
54-55.
The district court also did not give adequate consideration to Mr. Turner’s difficult
childhood. During the presentence investigation, Mr. Turner reported his parents got divorced
when he was three years old. (See PSI, p.6.) He lived with his mother, while his two brothers
lived with his father. (See PSI, p.6.) Mr. Turner stated that his mother had back surgery, became
addicted to prescription medication, and went without a job for years. (PSI, p.6.) Their house
was foreclosed upon. (PSI, p.6.) Because of her addiction, Mr. Turner was not really disciplined
or supervised. (PSI, p.6.) Mr. Turner also did not get along well with his father, who was a
heavy drinker. (See PSI, p.6.) In his freshman year, Mr. Turner moved in with his father, but he
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did not get along with his father’s girlfriend and moved back in with his mother and her
boyfriend. (PSI, p.6.) At that time, his mother was still struggling with addiction. (PSI, p.6.)
Although Mr. Turner advised during the presentence investigation that he had never been
the victim of physical or sexual abuse (see PSI, p.7), his Idaho Standard Mental Health
Assessment reflects that he reported “childhood physical and verbal abuse by father and
brothers” (PSI, p.47.) Mr. Turner reported “being beaten with a belt, horse [reins], and punched
by his dad at times when dad had been drinking,” and “being called names like ‘stupid, dumb
and worthless.’” (PSI, p.47.)
The district court additionally did not give adequate consideration to Mr. Turner’s
problems with substance abuse. The Idaho Supreme Court has recognized substance abuse as a
mitigating factor in cases where it found a sentence to be excessive. See, e.g., State v. Nice, 103
Idaho 89, 91 (1982). In the presentence investigation, Mr. Turner stated: “I started using drugs
and alcohol at a young age because of what I saw as a child. My parents both drank. My mom
was an addict since I was young.” (PSI, p.6.) He reported first drinking alcohol and using
marijuana at the age of thirteen; using methamphetamine at the age of sixteen; using cocaine,
heroin and OxyContin at the age of seventeen; using ecstasy at the age of eighteen; and LSD at
the age of nineteen. (See PSI, p.11.) The Idaho Standard Mental Health Assessment contains
some slightly different reported ages: there, Mr. Turner reported first using marijuana at the age
of twelve; using opiates/pain pills at the age of fourteen; using acid at the age of sixteen; and
using ecstasy at the age of seventeen. (See PSI, p.49.)
At the age of fifteen, Mr. Turner had completed intensive outpatient substance use
disorder treatment, and remained sober for six to eight months after treatment. (See PSI, p.18.)
During the presentence investigation, Mr. Turner indicated that, up to the date of his arrest, he
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used marijuana weekly, methamphetamine every other day, and heroin daily. (See PSI, p.11.)
He also stated that, from the age of seventeen until October 2016, he used OxyContin daily. (See
PSI, p.11.) In a letter to the district court, a Probation and Parole clinician wrote: “Mr. Turner
meets clinical criteria for substance use disorder diagnosis related to the use of opioids,
methamphetamine, alcohol, cocaine, and marijuana. Diagnosis would be identified as ‘In Partial
Remission, In a Controlled Environment’ as he denies use in more than 6 months while
incarcerated.” (See PSI, p.19.) When asked by the presentence investigator, Mr. Turner stated
he had a desire to stop using alcohol and drugs, and that he needed a treatment program. (See
PSI, p.11.)
In the presentence investigation questionnaire, Mr. Turner wrote that he started selling
heroin “to support my addiction.” (See PSI, p.4.) He also stated, “my addiction took control of
my life. I was doing it because I was addicted.” (See PSI, p.4.) While Mr. Turner was also
working at the time of the controlled buys, he advised during the presentence interview that he
was often high when he was working. (See PSI, p.9.) He stated “he was using all day long, was
sick often because of it, and was out of control.” (PSI, p.9.)
At the sentencing hearing, while the State characterized Mr. Turner as “a heroin trafficker
who is trying to get other drug dealers underneath him so they can all make money” (see
Tr. Dec. 20, 2017, p.26, Ls.4-6), Mr. Turner’s counsel described him as “someone just scratching
along enough to support his own physically addictive habit and probably some friends on the
side, and ISP [be]comes involved, and they became his best client” (see Tr. Dec. 20, 2017, p.39,
Ls.9-14). According to defense counsel, Mr. Turner did not have any of the fruits of big-time
dealing, such as expensive cars or an expensive house. (See Tr. Dec. 20, 2017, p.39, L.17 – p.40,
L.1.) Rather, Mr. Turner only had enough resources “to go down, continue to feed his physically
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addictive heroin addiction, have some for friends, and now to sell to Idaho State [Police] patrol.”
(See Tr. Dec. 20, 2017, p.41, L.1 – p.42, L.5.) Mr. Turner’s counsel therefore did not “think the
characterization as a big-time drug dealer really fits.” (See Tr. Dec. 20, 2017, p.43, Ls.5-6.)
Further, the district court did not adequately consider Mr. Turner’s remorse and
acceptance of responsibility. During the presentence investigation, when asked how he felt
about having committed the instant offenses, Mr. Turner stated: “I feel terrible about what I
did.” (PSI, p.4.) In additional comments to the district court, he stated: “[I’m] sorry for the
crimes I’ve committed. I take full responsibility I know what I did was wrong.” (PSI, p.12.) At
the sentencing hearing, Mr. Turner told the district court, “I want to apologize to the community
of Twin Falls, to my family that I have behind me.” (Tr. Dec. 20, 2017, p.51, Ls.8-9.) He
continued: “I spent almost a year in incarceration, and I’ve learned a lot from being there. . . . I
understand that my actions do have consequences I have to face, and I do take responsibility for
those actions. And I know I have a debt to pay to society, and I’m willing to do that, and I know
that it must be done.” (Tr. Dec. 20, 2017, p.51, Ls.11-17.)
Because the district court did not adequately consider the above mitigating factors,
Mr. Turner’s sentence is excessive considering any view of the facts. Thus, the district court
abused its discretion when it imposed his aggregate unified sentence of thirty years, with thirteen
years fixed. The district court should have instead followed Mr. Turner’s recommendation and
imposed, in the aggregate, a unified sentence of ten years fixed.
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CONCLUSION
For the above reasons, Mr. Turner respectfully requests that this Court reduce his
sentence as it deems appropriate.
DATED this 28th day of January, 2019.

/s/ Ben P. McGreevy
BEN P. MCGREEVY
Deputy State Appellate Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 28th day of January, 2019, I caused a true and correct
copy of the foregoing APPELLANT’S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant

BPM/eas
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